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IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,
Plaintiff/Appellee,
Case No. 950663-CA

vs.
BRIDGET L. BOLLAND,

Priority No. 2

Defendant/Appellant.

BRIEF OF APPELLANT

STATEMENT OF JURISDICTION
This Court has jurisdiction pursuant to Utah

Code

Ann.,

§ 78-2a-3(2)(i)(1953, as amended).
ISSUES FOR AND STANDARDS OF REVIEW
The following

issues should be reviewed

to determine

whether the evidence presented before the trial court clearly
preponderates against the findings made by the trial court-In
Interest
1.

of

S.R.,

735 P.2d 53, 56 (Utah 1987):

The evidence presented before the trial court does

not support the finding made by the trial court that the

Defendant committed theft by improperly retaining monies paid
to her for the adoption of ferrets.
2.

The evidence presented before the trial court does

not support the finding made by the trial court that the
Defendant attempted to commit theft by deception by ordering
merchandise on an Aspen Animal Medical Clinic account with
Edwards Pet Supplies Company.
Determinative Provisions.
1.

Utah

Code Ann.,

§ 77-18-1(12)(1953, as amended).

2.

Utah

Code Ann.,

§ 76-6-402(3) (1953, as amended).

3.

Utah

Code Ann.,

§ 76-6-404 (1953, as amended).

4.

Utah

Code Ann.,

§ 76-6-405(1) (1953, as amended).

STATEMENT OF THE NATURE OF THE CASE
The Plaintiff, on or about July 18, 1994, caused to be
filed an Information charging the Defendant with 23 counts of
fraudulently obtaining unemployment compensation, all of which
were charged as Class A Misdemeanors, in violation of
Code Ann.,

§ 35-4-19 (1953, as amended).

Utah

(R. at 1-8). On or

about January 13, 1995, the Defendant entered into a plea in
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abeyance on each count with which she was charged.
court

accepted

the plea

in abeyance, and

The trial

sentenced the

Defendant to pay court costs in the amount of $1,500, and
restitution in the amount of $4,643.

The trial court also

placed the Defendant on probation for a period of 123 months,
and

ordered

the Defendant

to have

violations during the probation period.

no

further

criminal

(R. at 24-27) .

On or about June 30, 1995, the Plaintiff caused to be
filed an Order to Show Cause and an Affidavit in Support of
Order to Show Cause alleging that the Defendant had violated
the terms of her probation by attempting to steal a valuable
animal from the Aspen Animal Medical Clinic, by stealing
materials and supplies from the clinic, and by failing to
provide accountings of proceeds for the sale of ferrets.
at 28-31).

(R.

On or about August 4, 1995, the Plaintiff caused

to be filed an additional Affidavit in Support of the Order to
Show Cause alleging that the Defendant had further violated
the terms of her probation by attempting to charge merchandise
on the account of Dr. Reed Jones at Edwards Pet Supplies
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Company, by withdrawing money from the account of the Utah
Ferret Association

greatly

in excess of

a

pre-authorized

withdrawal amount, and by attempting to charge merchandise on
Dr. Jones' account at the Peregrine Bicycle Shop.
33) .

(R. at 32-

On or about August 7, 1995, an Order to Show Cause

hearing was held at which the Defendant denied the allegations
of the two Affidavits in support of the Order to Show Cause.
(R. at 34-35).
On September 26, 1995, a hearing was held pursuant to
Utah

Code Ann.,

§ 77-18-1(12) (1953, as amended) to determine

whether the Defendant had violated the terms of her probation.
Prior to the hearing, the Plaintiff withdrew allegation no. 5
of

the Affidavit

alleging

in Support

of

the Order

to

Show

Cause

that the Defendant had withdrawn money from the

account of the Utah Ferret Association greatly in excess of a
pre-authorized amount.

(R. at 53). The Court took testimony

and heard evidence on the other allegations contained in the
Affidavits in support of the Order to Show Cause.

Following

the presentation of testimony and evidence, and the arguments
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of counsel, the trial court found that the Plaintiff had
failed to prove allegations 1, 2, and 6 of the Affidavits in
Support of the Order to Show Cause.

(R. at 212-215) .

The

Court found that the Plaintiff had proven allegations 3 and 4
of the Affidavits in Support of the Order to Show Cause, and
specifically found that the Defendant had violated the terms
of her probation by retaining monies which had been paid to
her for the adoption of ferrets, and by attempting to charge
merchandise on the account of Dr. Reed Jones at Edwards Pet
Supplies Company.

Id.

Based on these findings, the trial

court entered a judgment against the Defendant on each of the
23 counts of unemployment compensation fraud.

The trial court

then sentenced the defendant to 18 0 days in the Salt Lake
County Jail on each of the 2 3 counts, and suspended all of
that jail time on the condition that the defendant pay
restitution and court costs in the amount previously ordered,
pay a $500.00 recoupment fee for her public defender, and
successfully complete probation for a term of 24 months.
at 216) .

5

(R.

The sentence and judgment were entered by the Honorable
Robert K. Hilder of the Third Circuit Court, Salt Lake County,
Salt Lake Department, on the 26th day of September, 1995.

The

Notice of Appeal was filed in this matter on October 16, 1995.
STATEMENT OF MATERIAL FACTS
The trial court found that the Plaintiff had met its
burden

of

proof

in

establishing

that

the

Defendant

had

violated the terms of her probation with regard to allegations
3 and 4 of the Affidavits in Support of the Order to Show
Cause.

The facts set forth below represent the testimony and

evidence presented, both by the Plaintiff and the Defendant,
at the Order to Show Cause hearing with regard to those
allegations.
A.

Allegation 3.

Allegation 3 of the Affidavits in

Support of the Order to Show Cause alleged that the Defendant
had failed to provide an accounting for the sale of ferrets.
The following evidence was presented at the Order to Show
Cause hearing with regard to that allegation:

6

Dr. Reed Anthony Jones testified that he is currently a
veterinarian who owns his own clinic known as the Aspen Animal
Medical Clinic.

(R. at 63-64).

Dr. Jones testified that he

had known the Defendant for several years, and that she
volunteered at his medical clinic.

(R. at 64) .

Dr. Jones

testified that one of his responsibilities at the medical
clinic was to place ferrets for adoption (R. at 72) .

Dr.

Jones testified that there was normally a $100 fee for placing
ferrets for adoption.

He further testified that, pursuant to

his agreement with the Utah Ferret Association, he was to
receive one-half of each adoption fee for the services which
he provided for the association.

(R. at 74) .

Dr. Jones

further testified that there was not always an adoption fee
charged for each ferret.

(R. at 87).

Dr. Jones testified

that the defendant was given a key to his clinic because she
was a trusted individual, and that one of her responsibilities
was to meet with individuals who were adopting ferrets and to
collect the adoption fee from them.

(R. at 73). Dr. Jones

testified that he personally witnessed money change hands

7

between

individuals

Defendant.

who

where

(R. at p. 89).

adopting

ferrets

and

the

Dr. Jones testified that he

requested the Defendant to provide him an accounting of the
monies which she had received from the placement of ferrets.
(R. at 65, 67) .

Dr. Jones testified that he never received

such an accounting.

(R. at 68) .

Dr. Jones also testified

that he never received any proceeds from the monies received
by the Defendant for the placement of ferrets.

(R. at 76).

Dr. Jones also testified that there were times that he owed
the Defendant money for services or supplies which she had
provided to him, but that, at the time that her employment was
terminated, he did not owe her any money.

(R. at 105-106).

Carma Evans testified that she is the editor of the news
letter of the Utah Ferret Association, and that her daughter
is president of that association.

(R. at 115).

Ms. Evans

testified that she was familiar with the Defendant in her
capacity as shelter director for the Utah Ferret Association.
(R. at 115).

Ms. Evans testified that she was aware of an

individual named David Jorgensen from Logan who had paid $85
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to the Defendant for the adoption of a ferret.

(R. at 116).

Ms. Evans testified that she was familiar with the arrangement
between

the Utah Ferret Association and Dr. Reed Jones

regarding the adoption fees, and that such arrangement was
that half of each adoption fee would be paid to Dr. Jones to
reimburse him for spaying and neutering and shots, and that
the other half would be reimbursed
Association.

to the Utah Ferret

(R. at 118). Ms. Evans finally testified that

the Utah Ferret Association did not receive any funds from the
adoption of ferrets at the Aspen Animal Medical Clinic.

Id.

The Defendant testified that she originally met Dr. Reed
Jones approximately five years previously when they were both
employed at the All Pet Complex in Sandy, Utah.

(R. at 139).

The Defendant testified that when Dr. Jones first opened the
Aspen Animal Medical Clinic she assisted him on a volunteer
basis.

(R. at 139-140) .

The Defendant further testified

that, beginning in May, 1994, she became an employee of the
Aspen Animal Medical Clinic on a paid basis.

(R. at 140).

The Defendant also testified that she did volunteer work for
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the Ferret Rescue Shelter, which was headquartered at Dr.
Jones'

clinic.

Id.

The

Defendant

testified

that

she

performed duties related to the placement of ferrets for
adoption at the Aspen Animal Medical Clinic (R. at 156). The
Defendant testified that she did not take $100 fees for each
of those adoptions.

(R. at 157).

The Defendant testified

that she collected fees for approximatley 10 to 11 ferrets
which were placed.

(R. at 158). The Defendant then testified

that she used the adoption fee to purchase supplies, food,
litter, litter pans, water bottles, toys, and blankets to care
for the ferrets.

Id.

The Defendant testified that she did

not receive any personal gain from any of the fees which she
collected.

(R. at 159). The Defendant testified that she did

not pay any amount of the fees to Dr. Jones because he owed
her money for work which she had performed on his behalf, and
that she deducted from the fees which she received that money
which was owed to her by Dr. Jones.

(R. at 177) .

Heather Dawn Taylor testified that she was employed at
the Aspen Animal Medical Clinic between February, 1994 and
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July, 1994, and again from November, 1994 until April 6, 1995.
(R. at 187).

Ms. Taylor testified that she was acquainted

with the Defendant from working with her at the Aspen Animal
Medical Clinic.

(R. at 187-188).

Ms. Taylor testified that

the Defendant was owed money by Dr. Jones for services which
she had performed at the clinic.

(R. at 189).

Ms. Taylor

testified that Dr. Jones had conceded to her that he owed
money to the Defendant.
B.

(R. at 191).

Allegation 4.

Allegation 4 of the Affidavits in

Support of the Order to Show Cause alleged that the Defendant
had violated the terms of her probation by attempting to
charge merchandise on an account in the name of Dr. Reed
Jones.

The following facts were presented at the Order to

Show Cause Hearing with regard to this allegation:
Garry

McAllister

testified

that

he

is

an

attorney

licensed to practice law in the state of Utah and that he
represents the Aspen Animal Medical Clinic.
Mr.

McAllister

Defendant.

testified

(R. at 55).

that

he

was

(R. at 54-55).

familiar

with

the

Mr. McAllister testified that he
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became aware of a dispute between the Defendant and Dr. Reed
Jones on April 25, 1995.

Id.

Mr. McAllister testified that

he met with the Defendant on April 26, 1995, at which time he
gave the Defendant a letter advising her that she was not to
re-enter the Aspen Animal Medical Clinic, that she was no
longer welcome at the clinic, and that she should address any
issues regarding the Aspen Animal Medical Clinic or Dr. Reed
Jones to himself.
Dr.

Reed

(R. at 60-61).

Anthony

Jones

testified

that

he

veterinarian who owns the Aspen Animal Medical Clinic.
63-64) .

is

a

(R. at

Dr. Jones testified that he was familiar with the

Defendant, and had known her for several years.

(R. at 64).

He testified that she did volunteer work at the Aspen Animal
Medical

Clinic with

regard

to

ferrets.

Id.

Dr.

Jones

testified that the Defendant had previously been authorized to
make purchases on an account in his name with Edwards Pet
Supplies Company.

(R. at 78) .

Dr. Jones testified that,

after an incident on April 25, 1995, he immediately cancelled
any accounts on which the Defendant was listed.

12

Id.

Dr. Jones

testified that, within one week of April 25, 1995, he advised
Edwards

Pet

Supplies

Company

that

Defendant's name from his account.

he

was

removing

(R. at 79).

the

Dr. Jones

testified that he subsequently received a call from Edwards
Pet Supplies Company indicating that the Defendant had placed
an order over the telphone for close to $1,000.

(R. at 79).

Dr. Jones testified that he advised the individual that such
a purchase was not authorized on his account.

Id.

Dr. Jones

testified that the Defendant had originally set up the account
with Edwards Pet Supplies Company, and that such an account
has to be a commercial account and would not be set up with a
member of the public.

(R. at 90). Dr. Jones testified that

the Defendant set up the account with his authorization.

Jd.

Dr. Jones testified that the Defendant occasionally used the
account for personal purchases, but that in most cases when
she did so, she paid for the purchases with her own personal
check.

(R. at 91). Dr. Jones further testified that he never

specifically indicated to the Defendant that she was no longer
authorized to make personal purchases on that account.
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Id.

Lynn Edwards testified that she is the office manager of
Edwards Pet Supplies Company.

(R. at 121).

Ms. Edwards

testified that the Aspen Animal Medical Clinic has purchased
supplies from Edwards Pet Supplies Company since August, 1994.
(R. at 122).

Ms. Edwards testified that she was familiar with

the Defendant because the Defendant was the individual who
would call and place orders, and pick up the orders, for the
Aspen Animal Medical Clinic.

Id.

Ms. Edwards testified that

in about May 1994, she was informed by Dr. Jones that the
Defendant was no longer authorized to place orders on his
account.

(R. at 122-123).

Ms. Edwards testified that,

subsequent to receiving that notice from Dr. Jones, the
Defendant placed an order under the name of Aspen Animal
Medical Clinic for a substantial amount of money.
123).

(R. at

Ms. Edwards testified that she contacted Dr. Jones who

indicated that he had not authorized the order.
Edwards testified that the defendant came in

Id.

Ms.

xx

a day or so

later" to pick up the order which she had placed.

Id.

Ms.

Edwards testified that she informed the Defendant that Dr.
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Jones had indicated that she would not be able to purchase on
his account.

(R. at 124).

Ms. Edwards testified that the

Defendant "stood there a little bit" . Ms. Edwards testified
that she volunteered to open an account for the Defendant if
she had

a business

license

and

tax number

and

that

the

Defendant responded that she would get a purchase order from
the University of Utah and purchase the merchandise through
that entity.

Id.

Ms. Edwards finally testified that the

Defendant

never

purchased

ordered.

(R. at 126).

the

merchandise

which

she

had

The Defendant testified that she opened an account at
Edwards Pet Supplies Company which was authorized for Aspen
Animal Medical Clinic.

(R. at 151). The Defendant testified

that she was designated as the contact person on that account.
Id.

The Defendant testified that she never ordered items for

the Aspen Animal Medical Clinic through Edwards Pet Supplies
Company, but only ordered items for her personal use or for
the use of the ferret shelter.

(R. at 152).

The Defendant

testified that she always paid for those items with a personal
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check.

Id.

The Defendant testified that, subsequent to

receiving notification from Dr. Jones that she was no longer
welcome at the Aspen Animal Medical Clinic, she placed an
order with Edwards Pet Supplies Company.

(R. at 154).

The

Defendant testified that when she presented herself to pick up
her order, she was notified that she was no longer allowed to
use Dr. Jones' account, and that her name had been taken off
the account.

(R. at 154). The Defendant testified that she,
Id.

therefore, left without the purchase.

The Defendant

testified that, had she received the merchandise, she would
have paid for it with a personal check as she always had done.
(R. at 155) .
SUMMARY OF ARQUMENT
The Appellant claims that there was insufficient evidence
presented at the Order to Show Cause hearing to support the
trial court's finding that the Defendant had violated the
terms of her probation.

The trial court

found that the

Defendant had violated the terms of her probation by retaining
monies

which had been given
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to her

for

the

adoption of

ferrets, and by attempting to place an order under an account
in the name of Dr. Reed Jones with Edwards Pet Supplies
Company.

However, for the trial court to find that the

Defendant had violated the terms of her probation, the trial
court was required to find that the Defendant had engaged in
criminal

activity.

The

evidence

presented

failed

to

establish, by a preponderance of the evidence, that the
Defendant had engaged in any criminal activity.
Initially, the trial court found that the Defendant had
violated the terms of her probation by retaining monies which
were given to her for the adoption of ferrets.

The testimony

presented at the Order to Show Cause hearing established that
there was an agreement between the Utah Ferret Association and
the Aspen Animal Medical Clinic that a $100 fee would be
charged for the adoption of each ferret.

The agreement

further provided that, of that fee, one-half would be given to
Dr. Jones and the other one-half would be given to the Utah
Ferret

Association.

The

evidence

established

that

the

Defendant accepted fees for the adoption of approximately 10

17

or 11 ferrets, and that she used the proceeds from the
adoption fees which were given to her to buy supplies to
support the ferrets while they were housed at the Aspen Animal
Medical Clinic.

The evidence further established that Dr.

Jones owed the Defendant money for services which he had
provided to the Aspen Animal Medical Clinic, and that the
Defendant retained a portion of the adoption fees which were
given to her to compensate her for the services which she had
provided.
The trial court, in finding that the Defendant had
improperly retained the monies given to her for the adoption
of ferrets, necessarily found that the Defendant had commited
theft in violation of Utah Code Ann.,

§ 76-6-404. However, it

is a defense to a charge of theft that the actor acted in the
honest belief that he or she had the right to obtain or
exercise control over the property or service as he or she
did.

The evidence that was presented at the Order to Show

Cause hearing established, by a preponderance of the evidence,
that the Defendant acted in the honest belief that she had the
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right to exercise control over the monies which were given to
her for the adoption of ferrets.
court's

finding

that

the

Accordingly, the trial

Defendant

committed

theft

by

retaining those monies preponderates against the evidence
which was presented at the Order to Show Cause hearing.
The Court also found that the Defendant had violated the
terms of her probation by attempting to purchase merchandise
in an account under the name of Dr. Reed Jones. The evidence
that was presented at the Order to Show Cause hearing with
regard to this allegation established that the Defendant, with
the authorization of Dr. Jones, had previously opened an
account with Edwards Pet Supplies Company.

The evidence

further established that the Defendant was the contact person
on that account.

The evidence further established that the

Defendant never used the account to purchase supplies for the
Aspen Animal Medical Clinic, but only used the account to
purchase supplies for herself or for the ferret shelter.

The

evidence further established that the Defendant always paid
for these purchases with a personal check.

19

The evidence

established that the Defendant was never notified that she was
no longer authorized to use the account.

The evidence

established that Dr. Jones instructed Edwards Pet Supplies
Company not to accept any orders from the Defendant under his
account.

The evidence further established that the Defendant

placed an order under Dr. Jones7 account, and subsequently
presented herself to pick up the order.

The evidence further

established that, when the Defendant was informed that she was
no longer authorized to use Dr. Jones' account, she did not
pay for or pick up the merchandise.
In its findings that the Defendant violated the terms of
her probation by attempting to purchase this merchandise from
Dr. Jones' account, the trial court found that the Defendant
had attempted to commit theft by deception in violation of
Utah Code Ann.,

§ 76-6-405.

However, it is a defense to a

claim of theft by deception that the actor acted in the honest
belief that he or she had the right to obtain or exercise
control over the property or service as he or she did.

The

evidence which was presented at the Order to Show Cause
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hearing establishes, by a preponderance of the evidence, that
the Defendant was unaware that she was no longer authorized to
use Dr. Jones' account

when

she placed

the order.

The

evidence further established that the Defendant, when she was
informed that she was no longer authorized to use the account,
did not take any further action to attempt to assert or obtain
control over the merchandise which she had ordered.

Thus, the

trial court's finding that the defendant attempted to commit
theft

by

deception,

probation,

thereby

preponderates

presented at the

violating

against

the

the

terms

evidence

of

her

which

was

Order to Show Cause hearing.
ARGUMENT

THE TRIAL COURT ERRED IN FINDING THAT THE
DEFENDANT VIOLATED THE TERMS AND CONDITIONS OF
HER PROBATION.
Utah

Code

Ann.,

§ 77-18-1 (12) (1953, as amended)

sets

forth the procedure to be used in determining whether an
individual convicted of a criminal charge, and subsequentlyplaced on probation, has violated the terms and/or conditions
of that probation.

That statute provides that probation may
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not be revoked or modified except upon a hearing in court and
a finding that the conditions of probation have been violated.
Utah Code Ann.,

§ 77-18-1 (12) (a) (ii) .

The party asserting

that the terms of probation have been violated must prove
those allegations by a preponderance of the evidence.
v. Hodges,

State

798 P.2d 270, 277 (Utah App. 1990).

In the matter at hand, the trial court found that the
Defendant

had violated

the terms and conditions of her

probation in two different ways: (1) by improperly retaining
monies which were given to her for the adoption of ferrets;
and (2) by attempting to charge merchandise on an account in
the name of Dr. Reed Jones.

However, the evidence presented

at the Order to Show Cause hearing clearly preponderates
against the findings made by the trial court with regard to
each of these allegations.

22

A.

THERE
WAS
INSUFFICIENT
EVIDENCE
PRESENTED TO SUPPORT THE TRIAL COURTS
FINDING THAT THE DEFENDANT IMPROPERLY
RETAINED MQNIEg GIVEN TO HER FQR THE
ADOPTION OF FERRETS,

The trial court, at the time it accepted the Defendant's
plea in abeyance to the 23 counts of fraudulently obtaining
unemployment compensation, placed the Defendant on probation.
Among the terms and conditions of her probation were that she
not engage in any criminal activity during the term of her
probation.

Subsequent to the Order to Show Cause hearing, the

trial court found that the Defendant had engaged in criminal
activity by improperly retaining monies which were given to
her

for

the

adoption

of

ferrets.

However,

because

the

Defendant had an honest belief that she had the right to
exercise control over those monies, the defendant did not
engage in any criminal activity, and the trial court's finding
that she did so was in error.
The trial court, when it found that the Defendant had
improperly retained monies which were given to her for the
adoption of ferrets, implicitly found that the Defendant had
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commited theft in violation of Utah
That

section provides

Code Ann.,

that a person commits

§ 76-6-405.
theft

if he

"obtains or exercises unauthorized control over the property
of another with a purpose to deprive him thereof."
Ann.,

§ 76-6-404 (1953, as amended).

Utah

However, Utah Code

Code
Ann.,

§ 76-6-402(3) (b) provides that it is a defense to a charge of
theft that the actor "acted in the honest belief that he had
the right to obtain or exercise control over the property or
service as he did. . ." Utah Code Ann.,
as amended).

§ 76-6-402(3) (b) (1953,

Thus, if the Defendant, in retaining monies

which were given to her for the adoption of ferrets, acted in
the honest belief that she had the right to obtain or exercise
control over those monies, then she was not guilty of theft,
did not engage in criminal activity, and did not violate the
terms and/or conditions of her probation.
The evidence which was presented at the Order to Show
Cause hearing in this matter established that there was an
agreement between the Utah Ferret Association and the Aspen
Animal Medical Clinic which provided that the Aspen Animal
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Medical

Clinic

would

perform

services

placement and adoption of ferrets.

relative

to

the

The agreement further

provided that a $100 fee would be paid for the adoption of
each ferret, and that of that fee, one-half would be given to
the Aspen Animal Medical Clinic and the other one-half would
be given to the Utah Ferret Association.

(R. at 74, 118).

The evidence further established that the Defendant was an
employee of the Aspen Animal Medical Clinic, and performed
volunteer services for the ferret shelter which was located
within

the

clinic.

(R. at

140).

The

evidence

further

established that the Defendant was the individual designated
to place the ferrets for adoption and to collect the fees for
those adoptions.

(R. at 156).

The evidence which was presented at the Order to Show
Cause hearing established that the Defendant accepted fees for
the adoption of 10 or 11 ferrets subsequent to January, 1995.
(R. at

158) .

The evidence

further established

that

the

Defendant used the proceeds of those fees to purchase supplies
for the care of the ferrets which were located at the ferret
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shelter within the Aspen Animal Medical Clinic.

(R. at 159).

The evidence further established that the Defendant did not
pay any amount of those fees to the Aspen Animal Medical
Clinic, or to Dr. Reed Jones, because Dr. Jones owed the
Defendant money and she withheld those fees to compensate her
for the money which Dr. Jones owed her.

(R. at 177).

The preponderance of the evidence presented at the Order
to Show Cause hearing established that the Defendant had an
honest belief that she had the authority to exercise control
over the funds which were paid to her for the adoption of
ferrets.

Dr.

Jones

conceded

in

his

testimony

that

he

occasionally owed the Defendant money for supplies which she
had purchased for the Aspen Animal Medical Clinic, or for
services which she had provided to the clinic.
106).

(R. at 105-

The Defendant testified that Dr. Jones owed her money

for services which she had provided to the clinic.
177).

(R. at

Heather Taylor, an independent witness, testified that

Dr. Jones had conceded to her in May 1995 that he owed the
Defendant money.

(R. at 191). Thus, based on a preponderance
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of the evidence presented at the Order to Show Cause hearing,
Dr. Jones, at the time the Defendant retained the monies paid
to her for the adoption of ferrets, owed the Defendant money
for services which she had provided to the clinic.

The

Defendant testified that she retained the money which had been
paid to her for the adoption of the ferrets to compensate her
for the money owed to her by Dr. Jones.

(R. at 177). Thus,

the evidence presented at the Order to Show Cause hearing
establishes, by a preponderance of the evidence, that the
Defendant had an honest belief that she had the right to
retain those monies to compensate her for money which was owed
to her by Dr. Jones. Because the Defendant proved such a fact
by the preponderance of the evidence, she established an
affirmative defense to the charge of theft. Accordingly, the
Defendant proved that she did not engage in any criminal
activity during the term of her probation, and the trial
court's finding that she did so preponderates against the
evidence.
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B.

THERE
WAS
INSUFFICIENT
EVIDENCE
PRESENTED TO SUPPORT THE TRIAL COURT'S
FINDING THAT THE DEFENDANT ATTEMPTED
TO COMMIT THEFT BY DECEPTION BY
ATTEMPTING TO CHARGE MERCHANDISE ON AN
ACCOUNT IN THE NAME OF DR. REED JONES,

The trial court found that the Defendant had violated the
terms and conditions of her probation by attempting to commit
theft by deception by attemtping to charge merchandise on an
account in the name of Dr. Reed Jones.
which

was

presented

at

the

Order

to

However, the evidence
Show

Cause

hearing

established that the Defendant had an honest belief that she
had the right to use the account to purchase supplies for her
personal use.

Because she had such a belief, the Defendant

was not guilty of an attempted theft by deception, and the
trial court's finding that she engaged in such conduct was in
error.
Utah Code Ann.,

§ 76-6-405 provides that a person commits

theft by deception if

vx

he obtains or exercises control over

property of another by deception and with a purpose to deprive
him

thereof."

Utah

Code

Ann.,

amended) . However, Utah Code Ann.,
28

§ 76-6-405(1)

(1953, as

§ 76-6-402(3) (b) provides

that it is a defense to a charge of theft by deception if the
actor "acted in the honest belief that he had the right to
obtain or exercise control over the property or service as he
did. . ."

Utah Code Ann.,

§ 76-6-403(3) (b) (1953, as amended) .

Thus, if the Defendant established at the Order to Show Cause
hearing that she honestly believed that she had the right to
use the account to purchase merchandise for her personal use,
the Defendant was not guilty of attempted theft by deception,
and the Defendant therefore did not violate the terms and/or
conditions of her probation.
The evidence which was presented at the Order to Show
Cause hearing established that the Defendant opened an account
with Edwards Pet Supplies Company in the name of Dr. Reed
Jones and the Aspen Animal Medical Clinic.
evidence

further

established

that

contact person on that account.

Id.

the

(R. at 151). The
defendant

was

the

The evidence further

established that the Defendant never ordered supplies for the
Aspen Animal Medical

Clinic on this account, but only used

the account to purchase supplies for her personal use and for
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the use of the ferret shelter which was located within the
clinic.

(R. at 152). The evidence further established that

the Defendant always purchased the merchandise which she
ordered on this account with her own personal check.

Id.

The evidence presented at the Order to Show Cause hearing
established that, within one week of April 25, 1995, Dr. Jones
notified Edwards Pet Supplies Company that the Defendant was
no longer authorized to use his account.
evidence

further

established

that,

(R. at 79). The

subsequent

to

this

notification, the Defendant placed an order under Dr. Jones'
account for merchandise in the approximate amount of $1,000.
Id.

The evidence further established that, when the Defendant

presented herself to pick up the merchandise, she was informed
that she was no longer authorized to use Dr. Jones' account.
(R. at 124) .

The evidence

established that the Defendant

could not purchase the wholesale merchandise through Edwards
Pet Supplies Company without a business tax identification
number.

(R. at 90) .

The evidence further established that

the Defendant did not pick up the merchandise after she was
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informed that she was no longer authorized to use Dr. Jones'
account.

(R. at 126). Finally, the evidence presented at the

Order to Show Cause hearing established that Dr. Jones, prior
to this incident, never specifically informed the Defendant
that she was no longer authorized to use his account.

(R. at

91) .
The evidence which was presented at the Order to Show
Cause hearing establishes, by a preponderance of the evidence,
that the Defendant attempted to order the merchandise under
the honest belief that she had the right to do so.

The

evidence established that the account was in her name, and
that she had always used the account for personal purchases
which she paid with a personal check.

(R. at 151-152).

The

evidence further established that she was never specifically
informed by Dr. Jones that she was no longer authorized to use
the account prior to this attempt to do so.
evidence

further

established

that,

(R. at 91). The

subsequent

to

being

informed that she was no longer authorized to use the account,
she took no further action to attempt to use the account.
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(R.

at 126). Clearly, because the account had been set up by the
Defendant, because the Defendant was the contact person for
the account, and because the Defendant had always used the
account for personal purchases which she had paid with a
personal check, the Defendant was under the honest belief that
she was authorized to use the account for personal purchases.
Dr. Jones had never informed the Defendant that she was no
longer authorized to use the account for personal purchaes.
Thus, by a preponderance of the evidence, it is clear that the
Defendant had an honest belief that she had the right to use
Dr. Jones7 account to purchase merchandise for her personal
use.

Because she had such an honest belief, the Defendant did

not attempt to commit theft by deception, and did not engage
in criminal activity.

The Defendant therefore did not violate

the terms and/or conditions of her probation, and the finding
by the trial court that she did so clearly preponderates
against the evidence which was presented at the Order to Show
Cause hearing.

32

CONCLUSION
The Appellant requests the following specific relief:
1. For an Order reversing or remanding the trial court's
decision that she committed theft by improperly retaining
monies paid to her for the adoption of ferrets, and ordering
the trial court to find that she did not violate the terms and
conditions of her probation by doing so.
2.

For an Order reversing or remanding the trial court's

decision that the Defendant attempted to commit theft by
deception by attemting to charge merchandise on an account in
the name of Dr. Reed Jones, and ordering the trial court to
find

that

the Defendant

did not violate

the terms and

conditions of her probation by doing so.
3.

For an Order awarding the appellant her costs and

attorney's fees on appeal.
RESPECTFULLY SUBMITTED this

' ~~

y.JJ

day of March, 1996.

CJt.-jhf

JEROME H. MOONEY
MICHAEL L. CHIDESTER
Attorneys for Appellant
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